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Introduction

The evidence is undeniable—people smoke
more when cigarettes cost less. Tobacco
companies are well aware of this behavior
and have crafted innovative and intricate
price-related strategies to dissuade current
tobacco users from quitting and to entice
new customers (primarily youth) to purchase
their products. With coupons, “buy one get
one free” offers, undisclosed payments to
retailers, and other methods, tobacco
companies seek to offset higher prices
caused by increases in tobacco taxes and
keep their products attractive to price-
sensitive customers.

Policymakers, however, can respond to
these tobacco industry efforts with their own
creative policy responses. As the tobacco
companies know — and fear — keeping the
price of tobacco products high will reduce
use, especially among young people. The
State of New York has been a national
leader in the use of pricing policies to
bolster the impact of its tobacco control
program. New York currently imposes an
excise tax of $4.35 on each pack of
cigarettes — the highest tax in the nation.
Additionally, the state is reducing tax
evasion by cracking down on the sale of
untaxed cigarettes by Native American
retailers, eliminating a major loophole that
has undermined the public health impact of
the state’s excise tax. Finally, New York has
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enacted a minimum price law that requires
that all cigarettes be sold at a minimum price
determined by a statutory formula. As a
result of these policies, the price of
cigarettes is now higher in New York than in
any other state.!

In response to New York’s efforts, and
similar efforts around the country, tobacco
companies have manipulated the prices of
their products at locations where tobacco is
sold (i.e., the point-of-sale), and they have
spent heavily to advertise these price
promotions. After the Master Settlement
Agreement (MSA) in 1998, the industry
substantially expanded its marketing and
promotional expenditures targeting the
point-of-sale. The industry has increasingly
used this point-of-sale marketing to
highlight price discounts, such as multi-pack
specials.® Although promotional spending at
the point-of-sale has decreased somewhat
since its peak in 2003, it is still the case that
“per-pack promotional spending remains
more than doubled since the MSA, with
cigarette marketing increasingly dominated
by spending on price-reducing
promotions.”* This is troubling because
youth and young adult smokers are
particularly sensitive to retail advertising
and price promotion and such strategies
encourage initiation and continuation of
tobacco use.’
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According to the Federal Trade
Commission, the tobacco industry spent
approximately $7.17 billion on payments to
cigarette retailers and wholesalers to reduce
the price of cigarettes to consumers in 2008
(that latest year for which information is
available).® Tobacco companies also spent
approximately $360 million on discount
coupons redeemable by consumers for
reduced price cigarettes.” All told, more than
82% of all advertising and promotional
spending by the industry is focused on
reducing the price of their products at the
point-of-sale. The reason for such extensive
spending by the industry on price-related
promotions is obvious: price discounts
increase tobacco use in measurable and
predictable ways. 8

This report is intended to provide a broad
overview of and introduction to price-related
strategies that New York and its local
communities might utilize to combat the
tobacco  industry’s  aggressive  price
promotions and strengthen their existing
tobacco control programs. Part | briefly
examines the relationship between tobacco
use and tobacco prices, including a look at
excise taxes (the most *“tried-and-true”
pricing strategy employed by states) and
tobacco companies’ responses to them. Part
Il describes policy options that may be
implemented (or enhanced) to counteract the
tobacco  industry’s  price  promotion
strategies, including minimum price laws,
limitations on discount coupons, and
restrictions on retailer and wholesaler price
discount programs. Finally, Part Il
describes some of the legal issues that
communities should consider when crafting
these policies.
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Part |I: Tobacco Use and Tobacco
Prices

There is a direct and predictable relationship
between the price of tobacco products and
tobacco consumption.’ The availability of
inexpensive tobacco products leads to an
increase in the number of smokers,
particularly among younger populations.*
Similarly, higher tobacco prices lead to a
reduction in tobacco wuse, even when
accounting for the addictive properties of
nicotine.’* On average, studies show that a
ten percent increase in the price of cigarettes
causes a three to five percent decrease in
purchases.*?

Studies show that higher tobacco prices
reduce smoking rates through a number of
different mechanisms. Higher prices lead to
reduced smoking initiation among youth,
reduced consumption among current
smokers, and an increase in cessation (with
fewer relapses among former smokers).®
Price increases have a greater effect on
youth, with one study concluding that
smoking rates among teens were three times
more responsive to price increases in
comparison to adult smoking rates.** Other
studies have shown similar effects with price
increases on other, non-cigarette tobacco
products.™

There are several reasons price increases
have a significantly greater impact on youth
smoking prevalence. Most importantly,
cigarette purchases make up a larger portion
of a young person’s disposable income than
they do for adults.*® Additionally, youth are
typically less heavily addicted than adult
smokers, making it easier to quit."’
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According to Frank Chaloupka, an
economist and leading expert on price-
related tobacco policies, academic studies
suggest that

a 10 percent increase in price:

e Reduces smoking prevalence
among youth by nearly seven
percent

Reduces average cigarette
consumption among young
smokers by over six percent

Total Cigarette Sales and Cigarette Prices, US, 1970-2005
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e Cuts the probability of starting
to smoke by about three

percent
e Reduces initiating  daily
smoking by nearly nine

percent, and
Reduces initiating heavy dailé/
smoking by over 10 percent.*

Thus, maintaining high prices on cigarettes
could have a significant long-term impact on
overall smoking prevalence and on public
health by reducing youth smoking rates.
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U.S. Youth Smoking Prevalence vs. Cigarette Pack Price, 1991-2009
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Source: Campaign for Tobacco-Free Kids, Raising Cigarette Taxes Reduces Smoking, Especially Among Kids (And the
Cigarette Companies Know It) (November 2009), available at http://www.tobaccofreekids.org/research/factsheets/pdf/0146.pdf.

Price Regulation Works: The Example of
Taxation

Taxation is the primary method by which
state governments have attempted to
increase cigarette prices. Currently, the
federal government taxes cigarettes at a rate
of $1.01 per pack.’® All states and the
District of Columbia tax cigarettes at rates
ranging from $0.17 (MO) to $4.35 (NY) per
pack.?’ (Other tobacco products are also
taxed by states, but often at a rate less than
that for cigarettes.”!) State and local
governments can reduce tobacco use (and
also raise revenue) by increasing tobacco
excise taxes further.?

New York has made particularly effective
use of its tobacco tax policies in recent
years. Currently, New York imposes the
highest state cigarette tax in the country.
Cigarettes and little cigars are subject to a
tax of $4.35 per pack of 20.2 (New York
City imposes an additional tax of $1.50 per
pack.) Cigars and most other non-cigarette
tobacco products are taxed at a rate of 75%
of the wholesale price.?* Not only has New
York imposed high taxes on tobacco
products, but the state has also been

aggressive in addressing the evasion of these
taxes, particularly in connection with
cigarette sales by Native American tobacco
retailers to non-tribal members.”® These
measures ensure high prices for cigarettes
and other tobacco products throughout New
York.

Notwithstanding the efforts of New York
and other states to maintain high prices on
cigarettes and other tobacco products,
tobacco  companies  are  constantly
developing ways to manipulate prices in
order to offset the effect of higher taxes.

Tobacco Company Price Discounting

Tobacco manufacturers are well aware that
smoking rates are affected by cigarette
prices and that increased taxes lead to
decreased sales. In fact, discount pricing has
been a key marketing tool for tobacco
companies since the late 1880s.%° Currently,
tobacco companies spend more money on
price discounts than on any other form of
tobacco promotion. In 2008, the tobacco
industry spent more than $8.25 billion on
price discounts.?” This accounted for more
than 82% of the industry’s overall marketing
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expenditures.”® Included in this total is more
than $7.1 billion in incentive payments
made to wholesalers and retailers as
inducements to reduce tobacco prices (e.g.,
buy-downs and off-invoice discounts, which
are discussed in more detail below), as well
as $414 million that the industry spent on
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coupons for free products).® Clearly, the
industry realizes that manipulating prices at
the retail level is crucial to recruiting new
smokers and retaining current consumers. In
addition, as the industry knows well, the use
of promotional offers has generally been
found to be highest among the youngest

discount coupons and sampling (the smokers.®

distribution of free tobacco products or

In the Industry's Own Words...

“If prices were 10% higher, 12-17 incidence [youth smokingl would be 11.9% lower.”

--R.J. Reynolds Executive .S. Burrows, "Fstimated Change in Industry Trend Following Federal Excise Tax
Increase, September 20, 1952

“Jeffrey Harris of MI'T calculated...that the 1982-83 round of price increases caused two million adults to quit smoking and
prevented 600,000 teenagers from starting to smoke...We don 't need to have that happen again.

--Philip Morris Executive Jon Zoler, Handling An Fxcise Tax Increase, September 3, 1957

In order to lessen the impact of [a Federal Excise Tax] increase on consumers, PM-USA should ...[iIncrease coupon values
and/or raise couponing levels on selected brands in both the full margin and price/value categories.

--Philip Morris “FET Contingency Strategy” Memo, 1990

The New Jersey state legislature recently voted to increase tobacco taxes in July, 1990. The attached media plan provides a
means of distributing coupons to [ Philip Morrisl smokers in the state, on an urgent timetable, in order to counter any ill
effects of that tax increase.

--Letter from Wanda Johnson, Media Supervisor at Leo Burnett U.S. A. to Sheila Spicehandler, Philip Morris,
regarding the "New Jersey Tobacco Tax Plan, " July 11, 1990,

‘We believe that increases in excises and similar taxes have had an adverse impact on sales of cigarettes. In addition, we
believe that future increases, the extent of which cannot be predicted, could result in further volume declines for the
cigarette industry, including Lorillard Tobacco.

--Lorillard Tobacco 10-Q Report, November 4, 2005
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The tobacco industry does not spend its
money indiscriminately; it carefully targets
its price promotions to get the best return on
its spending. Tobacco documents show that
the industry has used a variety of price-
related strategies to target certain
demographic groups. For example, in the
1980°s RJ Reynolds targeted young men in
the Midwest with “6 pack” buy-three-get-
three-free discounts. This strategy has been
credited with increasing the consumption of
Camels among that population during that
time period.** In addition, discount and
multipack coupons have been found to be
“particularly appealing” to women, youth
and minorities — price-sensitive groups that
have been specifically targeted by the
industry.*
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Understanding Discounting Methods

The tobacco industry has been very creative
in developing pricing strategies to reduce the
real price paid per pack of cigarettes.
Discounts may be offered to wholesalers and
retailers or directly to consumers. The
particular strategies range from publicly-
distributed coupons to more complex
financial arrangements with retailers.®

Tobacco companies use a combination of
these methods to pursue their strategic aims,
and understanding them is critical for
tobacco control advocates seeking to
develop appropriate and effective policy
responses.

Cigarette Company Marketing Expenditures,
Inflation Adjusted, 1975-2003
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Some of the key tactics are:

Discount Coupons — A voucher distributed
by a seller or manufacturer to a consumer,
allowing the consumer to obtain a stated
reduction in price on a specific tobacco
product or products. Such pricing
mechanisms allow premium tobacco brands
to maintain their brand image (as a higher-
end product) while competing with generic
brands and other competitive premium
brands on price. Often these coupons are
targeted to appeal to specific demographic
groups based on self-identified price
sensitivity or as determined by industry
studies. Such coupons may be attached to
packs of certain brands or directly mailed to
targeted  consumers,  among  other
distribution mechanisms.

Off-Invoice Discounts — A promotion in
which a manufacturer offers a wholesaler a
price reduction in return for the purchase of
specific quantities of goods within a
specified time.** It may be thought of as a
discount for stocking a specific product to
promote the purchase of a particular brand.
The discount is not deducted from the
invoice, but rather paid or credited
separately to the wholesaler. Such a discount
could then be passed down to the retailer
and, subsequently, to the consumer.

Buy-Down Programs - An agreement
between a manufacturer and retailer through
which the retailer is paid a rebate for sales of
a particular brand of cigarettes. The rebate is
paid either for the sale of a specific quantity
of cigarettes or for the sale of cigarettes sold
over a specified period of time. Like off-
invoice discounts, this type of promotion
may be used to encourage the purchase of a
particular ~ brand.  Additionally,  the
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manufacturer may choose the specific
retailers to which it offers the program,
resulting in community- and state-wide price
differentials.®® These programs may be
thought of as “paperless coupons” because
the cigarettes sold in connection with buy-
downs are typically discounted at the point-
of-sale.*®

Wholesale Pricing Agreement - A
program administered by a cigarette
wholesaler ~and  sponsored by a
manufacturer, through which a wholesaler
agrees to pay a retailer a rebate for the sale
of particular brands of cigarettes.®” The
wholesaler is later reimbursed for these
rebates by the manufacturer, and may be
paid an additional fee for administering the
program. Like buy-downs, manufacturers
use this type of program to reduce the price
of tobacco products to consumers (who may
think of this program as a “paperless
coupon” as well) and to encourage retailers
to carry and promote their brands.

Retail Value-Added Promotion - A
promotion that includes the sale of multiple
packages for a single combined price (e.g.,
“buy one get one free” offers) or offers of
free tobacco products with the purchase of
another type of tobacco product.

As can be seen from this (non-exhaustive)
list, tobacco companies have a wide range of
price-related marketing techniques that they
can strategically deploy in order to
encourage tobacco use and offset the impact
of tobacco tax increases. State and local
governments must be flexible and creative in
responding to these promotional strategies
and to others that the industry might develop
in the future.
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Part I1: Policy Options

State and local governments can respond to
the tobacco industry’s efforts to reduce the
price of cigarettes by enacting laws that
restrict product discounting. This section
presents an overview of pricing policies that
some state and local governments have
adopted, as well as others that state and local
governments might consider implementing.

Minimum Price Laws

Minimum price laws prohibit retailers from
selling tobacco products below a statutory
minimum price. State governments have
been utilizing cigarette minimum price
regulations since the 1940s.%® Generally,
these laws require a minimum percent
markup to the wholesale price of
cigarettes.® As of December 31, 2009, 25
states had minimum price laws for
cigarettes.*’

New York’s minimum price law, the
Cigarette Marketing Standards Act, provides
a specific formula for calculating the
minimum price below which cigarettes
cannot be sold.** The formula is based on
the invoice price of the cigarettes purchased
from the manufacturer (the manufacturer’s
list price). At each level that the cigarettes
progress down the distribution chain (tax
stamping agent, then wholesaler, then
retailer) the cost of doing business must be
added to the invoice price in order to reach
the minimum sale price. For example, if the
manufacturer’s list price (per carton of 10
packs) is $36.04, the cost to the stamping
agent (who purchases the cigarettes from the
manufacturer and also purchases the tax
stamps) would be $79.54 ($36.04 list price +
$43.50 in taxes).*” (The minimum price in
New York City would be higher, to account
for the City’s additional cigarette tax.) The
minimum price of the same carton of

8
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cigarettes sold to a retail dealer would be
$82.83 ($79.54 + $3.29 for the stamping
agent’s cost of doing business), and the
minimum retail sales price to the consumer
would be $88.62 (or $8.86 a pack), which
includes an additional markup for the
retailer’s  operational  costs.**  More
information about New York’s minimum
price law can be found on the website of the
New York State Department of Taxation and
Finance, http://www.tax.ny.gov.

Research suggests that, like taxation,
minimum price laws that raise the price of
cigarettes may have a positive impact on
public health by reducing cigarette
consumption.** However, many of the
current minimum price laws have loopholes
that allow tobacco companies to implement
retail incentive programs that undercut the
laws’ effectiveness by reducing the actual
prices charged to consumers.* Many state
minimum price laws consider only the
manufacturers’ standard invoice prices and
do not factor in the rebates offered to
wholesalers or retailers. This creates a
significant  opportunity  for  cigarette
companies to evade the minimum price
laws.*®* New York’s minimum price law
prohibits any retailer or wholesaler price
discounts that bring the sale price below the
statutory minimum.*” This provision has
been upheld by New York’s highest court
and helps to reduce the effect of retail
incentive programs.*®

While New York’s minimum price law
prohibits certain discounts, the allowance of
others permits manufactures to circumvent
the law and reduce the price of cigarettes
through other discounting mechanisms. New
York could strengthen its minimum price
law or implement complementary price
controls to close these loopholes and keep
the price of tobacco products high. For
example, the state might change its
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minimum price formula to include a
minimum manufacturers’ list price.* This
would reduce the industry’s ability to
manipulate the price of products sold to
wholesalers or other distributers.
Additionally, New York could apply a
minimum price requirement to non-cigarette
tobacco products. The state could also
amend the law to expressly prohibit the use
of other discount mechanisms, such as
coupons or value-added promotions, which
reduce the actual price paid by consumers
below the statutory minimum price.

Coupon Restrictions

As discussed above, tobacco companies use
coupons — often targeted to attract particular
demographic groups — in order to counter
the effects of higher tobacco prices. Current
federal and New York law include some
redemption of tobacco coupons, but these
existing laws leave many gaps that could be
addressed by more robust state and local
policies.

At the federal level, the Family Smoking
Prevention and Tobacco Control Act
(FSPTCA), enacted by Congress in 2009,
prohibits the redemption of coupons for
tobacco products by mail.*® Beyond this,
however, the law does not address the sale
of cigarettes and other tobacco products at
discount prices. (Importantly, neither does
the law restrict the authority of state and
local governments to adopt stricter
regulations on the sale of discounted tobacco
products.”) At the state level, New York
law prohibits the distribution of coupons that
can be redeemed for free tobacco products.>
This law, however, is very narrow in scope.
It contains numerous exceptions, allowing
for the distribution of coupons in bars,
through the mail, or in newspapers or other
publications (among other exceptions). In
addition, it applies only to the distribution of

October 2011

coupons for free tobacco products. New
York law does not restrict the distribution of
coupons offering discounted (but not free)
tobacco products.

Other states have laws relating to coupon
distribution that are similarly outdated. For
example, since the early 1990s, California
law has prohibited the distribution of
coupons that can be redeemed for cigarettes
or smokeless tobacco “at no cost or at
nominal cost.”™ Like New York’s law,
California’s law applies only to the
distribution of such coupons in public
places. Similarly, the state of Hawaii
prohibits the distribution of coupons
redeemable for tobacco products on public
property or within 1,000 feet of a school.”*
These laws, while well-intentioned, are too
limited in scope to have any significant
impact on the distribution or use of tobacco
coupons. New York and other states should
consider more comprehensive laws that
would restrict the distribution of discount
coupons  (coupons redeemable for a
discounted product, rather than a free or
nominal cost product) and eliminate the
exemptions in existing laws.

While New York and other state and local
governments have thus far enacted laws
limiting the distribution of certain coupons,
another policy option would be to restrict
the redemption of discount coupons. Such a
law could prohibit tobacco retailers within a
specific jurisdiction—or those operating
under a specific licensing scheme—from
redeeming coupons that reduce the price of
cigarettes or other tobacco products. (As
discussed below, this approach might help to
minimize the legal complications that might
otherwise arise with more stringent
restrictions on coupon distribution.) At a
minimum, such laws could prohibit the
redemption of coupons that reduce the price
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of the cigarettes below the statutory
minimum.>

Restrictions on Retail and Wholesale Price
Discount Programs

As discussed above, off-invoice discounts,
buy-downs  and  wholesale  pricing
agreements reduce the price of tobacco
products for consumers by paying retailers
or wholesalers a rebate for selling specific
products. These rebates are then passed on
to consumers through reduced prices at the
point-of-sale. While state and local
governments do not currently restrict these
rebate programs directly,”® regulating or
prohibiting their use could significantly
enhance the effectiveness of other price-
related tobacco control measures (while at
the same time leveling the playing field for
tobacco retailers).

New York and other states (as well as local
governments) might consider prohibiting the
use of these rebate programs. Private
agreements between manufacturers and
retailers (as well those involving
wholesalers) can be restricted or prohibited
under the police power granted to the states
if there is a valid public health justification.
The minimum price laws discussed above
are an existing example of such a restriction.
Given the strong evidence tying tobacco
prices to smoking prevalence, as well as the
need for the state to regulate practices that
undermine the effectiveness of its cigarette
excise tax, state and local governments
would likely be able to justify restrictions on
promotional payments to retailers if
challenged in court. (The relevant legal
issues are discussed in more detail in the
following section.)

Notably, the use of similar incentive
payments in the alcoholic beverage industry
has been restricted. In the 1990’s, the

10
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Bureau of Alcohol, Tobacco and Firearms
adopted regulations prohibiting the payment
of promotional allowances to retailers in
connection with the sale of alcoholic
beverages.”” While this action was taken
largely to protect smaller wineries and
breweries from being excluded from stores
(because they could not provide the
promotional allowances offered by larger
rivals), there was some concern that such
payments create an unfair relationship
between alcohol beverage manufacturers
and retailers, and produce excessive
promotion of alcohol use at the point-of-
sale.®® Alcohol is regulated differently from
tobacco,™ but employing similar restrictions
on tobacco promotions may similarly help
reduce tobacco promotion at the point-of-
sale and also alleviate some of the pressure
that retailers may feel to participate in these
promotional programs.®

Restricting Retail Value-Added Promotions

Tobacco companies reduce the prices of
their products by offering multiple packs
(e.g., “buy-one-get-one-free” offers) or by
adding a different tobacco product as a
bonus at the point-of-sale. In 2008, the
industry spent $732.8 million on retail
value-added promotions involving free
cigarettes.” An additional $11 million was
spent on the distribution of free non-
cigarette items, such as smokeless tobacco
and cigars.®

States may consider restricting or
prohibiting these types of promotions in
order to maintain higher prices for
cigarettes. Massachusetts, for example, uses
its minimum price law to prohibit sales
involving bonus packs of cigarettes.®
Specifically, its law requires that each item
included in a combination sale meet the
statutory minimum price.** New York could
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include a similar provision within its
existing minimum price law.

New York could also prohibit cross-
promotions that add free non-cigarette
tobacco products (such as smokeless
tobacco) to packs of cigarettes. If the state
established a minimum price law for non-
cigarette tobacco items, it could require that
the price paid by consumers for tobacco
products sold in combination meet the
minimum price for each product. Even
without such a minimum price law for non-
cigarette tobacco products, the distribution
of free products with the purchase of
cigarettes could be
prohibited directly.
Enacting such a law
would help to prevent
cigarette  companies
from undermining the
state’s  efforts  to
encourage  cessation
by encouraging the
dual use of cigarettes
(in  places  where
smoking is permitted)

products (in
workplaces and other
areas where smoking
is prohibited).®

Sunshine or Disclosure Requirements

While the tobacco industry reports the total
dollar amount spent on cigarette advertising
and promotions (among other
expenditures),® the specific price incentives
provided to individual retailers are
unknown. As discussed above, the tobacco
industry uses price promotions to target
specific demographic groups. A mandatory
disclosure law would give states additional
data concerning the price manipulation
strategies employed in their communities

Massachusetts General Laws
Chapter 64C 813

...(e) In all advertisements, offers for sale
or sales involving two or more items at a
combined price, and in all advertisements,
offers for sale or sales involving the giving
of any concession of any kind whatsoever
(whether it be coupons or otherwise), the
retailer's or wholesaler's selling price shall
not be below the “cost to the retailer” or the
“cost to the wholesaler,” respectively, of all
and smokeless tobacco [ articles, products, commodities and
concessions included in such transactions.
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and allow policymakers to respond
appropriately.

A mandatory disclosure or “sunshine” law
would require tobacco manufacturers to
publicly disclose payments and discounts
provided to all retailers. States already
require similar financial disclosures, such as
political campaign donations.” Not only
would  such  disclosures  potentially
stigmatize such payments and discounts
(and possibly encourage the industry to
reduce them), but it would provide tobacco
control advocates with additional data to
promote more effective tobacco control
measures  (such as
restrictions on retailer
discount programs).®®
Further, the
information would
more clearly illustrate
the price disparities
among different
communities  within
the state, providing
policymakers with the
information they need
to address the industry
practice of targeting
minority communities
and other demographic
groups.

Part I11: Legal Issues to Consider

State and local governments have broad
authority to regulate the pricing of tobacco
products, and the Family Smoking
Prevention and Tobacco Control Act
(FSPTCA) explicitly preserves the right of
state and local governments to enact such
restrictions. Nevertheless, there are some
important legal considerations that must be
kept in mind as such regulations are
drafted—such as whether legal authority
exists for the particular regulation and, if so,

11
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whether any federal law limits that
authority. The following section will discuss
some of the primary legal questions that will
arise when state and local governments
pursue price controls for tobacco products.

State and Local Authority to Implement
Price Regulation of Tobacco Products

The State of New York, like all states, has
broad “police powers” to enact laws that
promote and protect the public health and
welfare of its residents. The police powers
of the states have been described as “[t]he
inherent authority of the state (and, through
delegation, local government) to enact laws
and promulgate regulations to protect,
preserve, and promote the health, safety,
morals, and general welfare of the people.”
Because commercial relationships often
have a significant impact on health, the
“authority [of a state government] to make
regulations of commerce is as absolute as its
power to pass health laws, except insofar as
it has been restricted by the constitution of
the United States.”"

By virtue of the New York Constitution and
state law, local governments in New York
have similar authority.” In fact, local
governments in New York have regulated
the prices of other products in the past, and
those regulations have been upheld by the
courts.”” Moreover, the New York Court of
Appeals has specifically recognized that
local governments in New York can impose
price regulations on tobacco products for the
public health under the police power granted
to them by the State.”

Federal Preemption

The Supremacy Clause of the United States
Constitution establishes that the laws of the
United States “shall be the supreme law of
the land; ... any Thing in the Constitution or
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laws of any state to the Contrary
notwithstanding.””*  Thus, in  certain
circumstances federal law can preempt (or
bar) state and local lawmaking on a
particular subject. A federal statute may
include specific language stating that the law
will preempt any state or local law that
relates to the same topic. Additionally, if
conflicting federal and state laws exist that
govern the same legal issue, the federal law
will preempt the state law.

In the area of tobacco control, the Federal
Cigarette Labeling and Advertising Act
(FCLAA) contains a preemption provision
that was amended by the FSPTCA in 2009.
The amended preemption provision permits
state and local governments to *“impose
specific bans or restrictions on the time,
place, and manner, but not content, of the
advertising or  promotion of any
cigarettes.”” Thus, while states and local
governments cannot regulate the content of
cigarette advertisements, they have authority
to regulate when, where and how cigarettes
are marketed.”

Tobacco companies may challenge price
regulation of tobacco products as being
preempted by the FSPTCA itself. They may
argue that the expanded federal role in
regulating tobacco products implicitly
preempts additional action by state and local
governments. However, the law contains an
express provision that permits state and local
governments to regulate the sale and
distribution of tobacco products.

The law states in pertinent part that state and
local laws relating to the “sale, distribution,
possession,  exposure to, access to,
advertising and promotion of, or use of
tobacco products by individuals of any age”
may be more stringent than federal law.”
Laws relating to coupons and price
promotions would likely be considered
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related to the sale of tobacco products, and
Congress clearly intended an active role for
state and local governments in enacting such
measures.”®  Thus, state and local
governments are not preempted by the
FSPTCA from enacting stricter minimum
price laws or other measures that address
price promotions.

Commerce Clause

The Commerce Clause of the United States
Constitution grants the federal government
broad authority to regulate commerce
“among the several States.””® Because only
the federal government (and not the states)
has authority to regulate interstate
commerce, the Supreme Court has
recognized a “dormant” Commerce Clause
doctrine under which state and local
governments cannot unduly interfere with
interstate business transactions.?’ When state
laws interfere with interstate commerce, the
court will assess whether the regulation’s
benefits to the public outweigh the burdens
placed on interstate commerce.®" Although
this is a test that tobacco control regulations
might be able to satisfy, state and local
governments can avoid a dormant
Commerce Clause issue altogether by
ensuring that its laws apply only to
commerce taking place solely within its
borders.

For example, New York’s minimum price
law affects only sales of tobacco products
within the state, and therefore does not raise
any Commerce Clause issues. By contrast, a
restriction on the distribution of discount
coupons may raise Commerce Clause
questions if it purports to regulate the
distribution of coupons across state lines
(e.g., those included in regional or national
publications). To overcome any objections
arising out of the Commerce Clause, a

October 2011

regulation of the distribution of discount
coupons might be crafted to apply only to
coupons distributed solely within the state.
Alternatively, a law could restrict or prohibit
only the redemption of discount coupons by
tobacco retailers within that jurisdiction.

First Amendment

Commercial speech is the communication of
information for economic reasons, including
promotions and advertising intended to
increase demand for consumer products.®
Such speech may be protected by the First
Amendment provision that “Congress shall
make no law...abridging the freedom of
speech,” but this protection is not absolute.®

The tobacco industry has pursued First
Amendment challenges against laws that
regulate its ability to advertise or promote its
products.®* Coupons, in addition to reducing
the price of tobacco products, may also
constitute commercial advertisements or
promotions if they contain information
about the product or brand. Thus, any
regulation of discount coupons must clearly
regulate the commercial transaction rather
than the commercial speech conveyed
through the coupon.

Assuming that price-related laws are clearly
drafted to restrict only conduct (price
discounts) and not speech, these laws will
likely be upheld without the need for any
serious First Amendment review.*® These
laws should be drafted to regulate the use of
coupons or price discounts without
otherwise preventing tobacco companies
from communicating truthful information
about their products and their prices.

13
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CONCLUSION

There is a direct correlation between the
price of tobacco products and smoking rates.
The industry knows this and uses price
promotions to attract new customers and
maintain the loyalty of current tobacco
users. Policymakers can and should respond
by using price-related regulations to reduce
smoking rates. New York has been a leader
in utilizing tobacco taxes to improve the
health of its citizens. It can build upon this
effort by implementing complementary
pricing strategies to keep tobacco companies
from reducing the price of cigarettes and
other tobacco products. Among the options
to consider are:

» Enhancing the state’s minimum
price law for cigarettes (e.g.,
establishing a minimum
manufacturers’ list price);

14
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> Restricting the distribution or
redemption of discount coupons for
tobacco products;

»  Limiting discounts and incentive
programs offered by tobacco
manufacturers to retailers; and

> Prohibiting “buy one get one free”
and other value-added promotional
discounts.

By working to counteract the industry’s
most effective price-related strategies, New
York can protect children from smoking
initiation and help adults who want to quit to
do so successfully.
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